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It is September
once again, and as

children head back to
school, employees
head back to work,
employers are once
again  presented with

the challenge of managing     work-
place risk.

In this edition of our newsletter,
we report on several developments
regarding Workers’ Compensation
laws across Canada.

Also, back by popular demand, is
our Pre-Start Health and Safety Review
full day course with two guest
professional engineers, Laurence
Polley of C & R Engineered Solutions
and Danny Marmora of Giffen
Koerth to help you understand the
legal and practical engineering require-
ments of s. 7 of the Regulation for
Industrial Establishments. Enhanced
enforcement by the Ministry of
Labour of this requirement for
employers is more critical than ever in
this current zero tolerance climate.

In addition, federally regulated pris-
ons have now gone “smoke free”
applying not only to staff but also to
inmates.

Finally, look for our new courses and
seminars for 2009 by visiting us at
www.gowlings.com/ohslaw.

Norm Keith, B.A., LL.B., CRSP
Partner, Gowlings
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Recently in the Greater Toronto Area
(GTA) a devastating explosion and

fire occurred at an industrial propane
facility. Several significant injuries,
including fatal, and property damage
resulted. The event garnered widespread
media and government attention, which
suffice it to say, was not positive. The
incident demonstrates just how impor-
tant it is for companies to take measures
in order to prevent and prepare for
emergencies.

The explosion took place at approx-
imately 4:00 a.m. on August 10, 2008,
starting with a large explosion, followed
by smaller explosions and an ensuing
fire. Metal and other debris was pro-
pelled into the air causing damage to the
surrounding area. Since the facility was
located in close proximity to a residential
neighbourhood and local businesses,
considerable damage to those buildings
was unavoidable due to the extent of the
explosion. Thousands of residents were
forced to evacuate from their homes,
and streets were blocked off for days
until firefighters and governmental regu-
lators were able to put out the fire, inves-
tigate and ensure the area was safe to re-
enter. The investigation of the incident
is still on-going, and the cause is still
uncertain at this point.

This incident is an example of
why having an effective Emergency

Preparedness and Response (EPR) pro-
gram as part of an organization’s
Occupational Health and Safety
Management System (OHSMS) is criti-
cal. First and foremost, the OHSMS
and EPR program should address how
this type of emergency (and others) can
be avoided. The program should also
identify how the emergency will be
managed and put to an end as soon as
possible. Clear communication with
employees, the public, neighbouring
businesses, emergency responders, and
the media is incredibly important in this
process to prevent or minimize all types
of losses.

In the event of a serious emergency,
it is quite likely that regulatory authori-
ties will be involved. Along with that
comes the possibility of legal liability
and enforcement if non-compliance
with applicable laws and negligence is
found. Civil litigation against the organ-
ization (and/or individuals within the
organization) can also ensue, not to
mention negative public perception.
Organizations, do not find out the hard
way. Ask yourselves if you really are
prepared for an emergency. If you
know your EPR program is lacking, or
worse – non-existent, now is as better
time than ever to work on improving the
program. �
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Challenging the Tribunal? Don’t Bother!
Ontario Court of Appeal Decision in Mills v. Ontario
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BY STEPHEN C. ROBERTS, B.A., LL.B., C.S.

It appears that the Workplace Safety
and Insurance Appeals Tribunal (the

Tribunal) has once again gained the sta-
tus of “invincible” after a recent
Ontario Court of Appeal decision deter-
mined that Ontario courts should
respect the authority and validity of
findings made by the Tribunal.
Essentially, this means that all those with
matters before the Tribunal can count
on their decisions as being final.

On June 3, 2008, the Ontario Court
of Appeal released its decision in Mills v.
Ontario, setting aside the ruling of the
Divisional Court and reinstating the
decision of the Tribunal which denied
workers compensation benefits to the
worker. In arriving at its decision, the
Court applied the recent ruling of the
Supreme Court of Canada in Dunsmuir v.
New Brunswick, which determined that
there should now only be two standards
of review – correctness and reasonable-
ness. This was only the third time that
the Court of Appeal has cited this
decision.

Facts
In 1979, the worker injured his back
while unloading a freezer from a truck
during the course of his employment at

a dairy. He filed a workers’ compensa-
tion claim and was off work for two
weeks. He continued to work for the
same employer until 1988, until he was
laid off. The worker then worked in a
grocery store until 1990. Between 1979
and 1990 there were no records of any
back complaints. Between 1990 and
1993 he worked as a truck driver. In
1990 he began treatment for back pain
and was referred to an orthopaedic spe-
cialist. In 1993 he claimed that his back
problems were related to his 1979 work
accident. The WSIB denied his benefits
and he appealed to the Tribunal.

History
The Tribunal made a determination that
it was unable to establish continuity and
compatibility between the worker’s acci-
dent in 1979 and his current complaints
and the denial of benefits was upheld.
The worker then applied for judicial
review, and appeared before the
Divisional Court in 2006. The
Divisional Court determined that the
Tribunal had made several small errors
in fact-finding and that the cumulative
effects of these errors resulted in a
patently unreasonable decision by the
Tribunal. Accordingly, the Divisional
Court held that the worker should be
allowed benefits for his ongoing injury.

Issue
The Court of Appeal was required to deter-
mine whether the Divisional Court erred in
setting aside the decision of the Tribunal.

Decision
The most significant issue to be decided
by the Court of Appeal was the amount
of deference that should be given to
findings of fact made by the Tribunal.
The Court of Appeal suggested that the
application of the reasonableness stan-
dard requires “a contextual approach to
deference where factors such as the
decision-making process, the type and
expertise of the decision-maker, as well
as the nature and complexity of the
decision will be taken into account.” In
applying this test to the Tribunal, the
Court found that, as a minister of the
Crown making a decision of public pol-
icy, “the range of decisions that will fall
within the ambit of reasonableness is 
very broad” and that the decision of the
Tribunal should have been shown great
deference. Although “one could well
justify reaching a different result than
the one reached by the Tribunal”, there
was an evidentiary basis for the
Tribunal’s finding that there was no his-
tory of continuing back problems.

After considering all of the evi-
dence before it, the Court of Appeal
determined that neither the reasoning
nor the conclusion reached by the
Tribunal was unreasonable and that the
Divisional Court erred in interfering
with the findings of fact made be the
Tribunal. The decision of the Tribunal
was restored accordingly.

It should be noted that the Divisional
Court has also found another Tribunal
decision to be patently unreasonable in
Rodrigues v. Workplace Safety and Insurance
Appeals Tribunal. However, the Court of
Appeal has granted the Tribunal leave to
appeal the Divisional Court Decision and
this appeal will likely be heard in the fall. It
will be noteworthy to follow this appeal to
see if the Tribunal remains “invincible”.�

NORM KEITH, B.A., LL.B., CRSP

PARTNER

Norm Keith and Anthony Di Gianni, along with professional

engineers from Giffin Koerth and C&R Engineered Solutions,

are providing a full day course on Pre-Start Health & Safety

Reviews (PSRs) on November 6, 2008. This course will cover

all aspects of PSRs under the Occupational Health and Safety
Act. You will learn when to conduct a PSR and how to incorpo-

rate PSRs in your health and safety program, and much more.

To register or to learn more about this course, please call us at
416.862.3645 or, visit us online at: www.gowlings/ohslaw.

Pre-Start Health & Safety Review Course
The Owner and Employer's Legal Obligation and Practical SolutionsNovember 6, 2008

Toronto
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BY: CATHY CHANDLER, OHS CONSULTANT

In August 2007, the Ontario govern-
ment announced a new Needle Safety

Regulation (O. Reg. 474/07) under the
Occupational Health and Safety Act (OHSA).
Currently, the regulation applies only to
hospitals and will come into effect
September 1, 2008. The new regulation
mandates the use of safety-engineered
needles (SENs). A SEN is a hollow-bore
needle that is designed to eliminate or min-
imize the risk of a skin puncture injury to
the worker or a needless device, licensed as
a medical device by Health Canada.

Currently, the Ministry of Labour
and the Ministry of Health and Long-
Term Care are jointly consulting with
industry and labour stakeholders on a
proposal to extend the scope of the
Needle Safety Regulation to additional
health care workplaces such as long-
term care homes, designated psychiatric
facilities not captured in the current reg-
ulation (i.e., those that provide out-
patient and other services under the
Mental Health Act), laboratories and
specimen collection centres. The
provincial government is looking to
implement the proposed extension of
the Regulation to these additional health
care workplaces by April 1, 2009. In
addition, the provincial government
intends to mandate the use of SENs in
home care and other workplaces such as
doctor’s offices and ambulances some-
time in 2010.

To address patient care, avail-
ability and other issues, the Needle
Safety Regulation provides several
exceptions to the requirements for
when a SEN is required. A SEN is
not required if:

• A worker determines that the
use of a SEN would pose a
greater risk of harm to himself
or herself, another worker or the

patient than would a conven-
tional hollow-bore needle;

• An employer is unable, despite
making a reasonable effort, to
obtain a SEN that is appropriate
for the work; and

• An emergency is declared or a sit-
uation exists that constitutes or
may constitute a serious risk to
public health, an employer’s sup-
plies of SENs have been exhaust-
ed, and postponing work would
create a greater risk of harm than
the risk of using a hollow-bore
needle that is not a SEN.

Needlestick injuries can transmit blood-
borne diseases including Hepatitis B,
Hepatitis C and HIV. SENs have been
designed with built-in safety features
that eliminate or minimize the risk of a
needle puncture to the user (e.g. hinged
needle cap, retractable needle), thereby
protecting health care workers from
injury and exposure to blood-borne
diseases. �

New Needle Safety Regulation 
Scope of Regulation Extended to Cover 

Additional Health Care Workplaces

Free to download,

listen and learn.

OHSLAWTM

Podcast: 

Listen Now! August 2008 Episode
Get the latest news and updates on
on Occupational Health and Safety
and Workers' Compensation legal

developments across Canada 

Visit us at:
www.gowlings.com/ohslaw

BY: ANTHONY DI GIANNI, OHS CONSULTANT

The Ontario Government is strength-
ening protection for workers by

implementing updated occupational
exposure limits (OELs) for hazardous
workplace substances and proposing
changes for 2008. The Ontario Ministry
of Labour (MOL) is seeking input on the
proposed adoption of new or revised
OELs or listings of 21 chemical sub-
stances. Ontario currently has OELs for
over 725 hazardous chemical substances.

Regulated under the Occupational
Health and Safety Act (OHSA), OELs
restrict the amount and duration of a
workers’ exposure to a hazardous sub-
stance, such as asbestos, silica and lead.
OELs are established concentrations
which, if not exceeded, will generally not
cause adverse health effects to those
workers exposed.

On July 18, 2008, the MOL began a
60-day consultation period for changes
to 2008 limits allowing stakeholders to
comment on the proposed new and
revised OELs for the listed hazardous
substances. The proposed limits are
based on recommendations by the
American Conference of Governmental
Industrial Hygienists (ACGIH) whose
recommendations regarding exposure
limits are the basis of OELs in Canada,
the United States and Europe.

The MOL has posted a table on
their website that contains new or
revised OELs or listings, proposed for
21 substances based on changes recently
recommended by the ACGIH. Included
in the proposal are the proposed OELs
for two substances not previously listed
in Ontario regulations. It includes the
consolidation of four separate listings
for aluminum and its compounds into
one listing for aluminum metal and insol-
uble compounds and the withdrawal of
three listings due to ACGIH’s determina-

continued on page 4

2008 Occupational
Exposure 

Limit Proposal



tion of insufficient data to support the
OEL. In addition, the proposal includes
the withdrawal of specific exposure lim-
its for welding fume, not otherwise spec-
ified, in accordance with ACGIH prac-
tice. Worker exposure to welding fume
would be regulated by the OELs for the
individual components of the fume
along with the OEL for particles, insolu-
ble or poorly soluble.

The MOL fully acknowledges that
stakeholder input is an essential part of
the OEL updating process. Since a
reduction in the exposure limits or
changes in the particle size fraction may
impact sampling and analytical methods,
the MOL is seeking comments regarding
these changes as revised limits. The
MOL invites stakeholders to submit their
comments on any or all of the proposed
OEL changes. The MOL advises stake-
holders that specific concerns should
contain a clear description of the rationale
and appropriate documentation to sup-
port the concern. In addition, where an
exposure limit for a hazardous substance
has not been recommended and is not
under consideration by the ACGIH, the
MOL invites stakeholders during this
consultation period, to nominate the sub-
stance for the development of an OEL.
The submission should include a proposed
limit and supporting documentation used
by a jurisdiction that has adopted the pro-
posed limit. The 60-day consultation peri-
od ends September 18, 2008. Submissions
to the MOL may be mailed, faxed, or sent
electronically. Visit www.labour.gov.on.ca
for additional information.

Controlling the amount of time that
workers are exposed to potentially harm-
ful chemicals, and setting acceptable lim-
its for these chemicals, can help prevent
long-term health problems from devel-
oping and can reduce health care and
compensation costs for employers.
For information on how you can make
your workplace a safer one, visit
www.gowlings.com/ohslaw. �

OHSLAWTM REPORT SEPTEMBER 2008

2008 Occupational
Exposure Limit Proposal
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BY: DAVID MARCHIONE, OHS CONSULTANT

On September 1, 2008, Ontario Regulation 35/08 – Return to work and
Re-employment in the Construction Industry, the newest regulation

under the Workplace Safety and Insurance Act (WSIA) will come into force. This
regulation replaces Ontario Regulation 259/92 which was in place under the
former Workers’ Compensation Act and continued after the change to the WSIA
in 1999. The new regulation applies to all workplace accidents after September 1,
2008. Ontario Regulation 259/92 will still apply to all accidents before
September 1, 2008.

The new regulation applies to all employers engaged primarily in construc-
tion, regardless of the number of workers they employ, and workers who per-
form construction work. The new regulation clarifies the return to work and
re-employment obligations for the construction sector and brings the require-
ments for return to work and re-employment more in line with those for non-
construction employers. This includes requirements for return to work such as
initial contact between the parties following a workplace injury, and ongoing
throughout the period of the worker’s recovery, worker co-operation in identi-
fying suitable work, and providing the WSIB with information regarding return
to work. The regulation also sets out the requirement for employers to accom-
modate the work or the workplace to the point of undue hardship.

However, it also states that employers are not required to accommodate
the workplace if they do not have control over the workplace.

Under the WSIA, employers are required to re-employ a worker follow-
ing a workplace injury. Under the new regulation, the duration of this obliga-
tion remains the same as under O. Reg. 259/92. However, it includes a
statement that the obligation to re-employ ends on the date that the worker
declines an offer of re-employment by the employer in accordance with
the regulation.

Where a worker is terminated following their re-employment after a
workplace injury, the presumptions surrounding a breach of the re-employ-
ment obligation are the same as under the old regulation. Employers may
rebut this presumption by showing that the worker’s termination was not
related to the workplace injury.

Similar to the old regulation, O. Reg. 35/08 sets out the requirement for
return to work at both unionized and non-union construction projects. It sets
out clear requirements where workers are able to return to either their pre-
accident job, other construction work, or work outside of the construction
industry. Employers should be mindful of these requirements and apply them
according to their own workplace and the worker’s functional abilities. Failure
to do so may result in increased claim costs and/or penalties for breach of the
re-employment obligation.

For a copy of the new regulation, please visit http://www.e-laws.gov.
on.ca/html/regs/english/elaws_regs_080035_e.htm �

New Return to Work and 
Re-employment Regulation under 

Workplace Safety and Insurance Act
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BY: JENNIFER HOGAN, OHS CONSULTANT

Last month, Correctional Services of
Canada (CSC) began implementing a

complete smoking ban in federal prisons.
The ban applies to all prison correction-
al officers and staff, as well as prison
inmates. In maximum security prisons,
the complete smoking ban took effect on
May 5, 2008. The ban was also applied to
medium security and minimum security
facilities as of May 20, 2008 and June 2,
2008, respectively.

The issue of protecting workers
from occupational exposure to second-
hand smoke gained heightened aware-
ness in 2002 when Heather Crowe, a
waitress who spent nearly 40 years of her
life working in smoke-filled restaurants,
was diagnosed with lung cancer. Her case
was highly publicized and before her
death, Crowe explained, “my doctors
told me I had a smoker’s tumour and,
therefore, I’m dying. I never smoked a
day in my life… The air was blue where
I worked and I’m dying of lung cancer
from second-hand smoke.”

In federal prisons, there have been a
number of past work refusals initiated by
corrections officers in relation to the
hazard of second-hand smoke. One of
the first work refusals occurred in 2000
when a corrections officer refused to be
reassigned to a living unit as the exposure
to second-hand smoke in the living unit
constituted a danger. The investigating
Canada Health and Safety Officer
(CHSO) found, however, that there must
be a reasonable expectation that the cor-
rectional officer would eventually devel-
op a chronic illness or disease after being
exposed to second-hand smoke during
the single shift and the CHSO found that
expectation to be unreasonable.

In October 2005, Howard Page, a
corrections officer of 7 years, refused to
work for health reasons related to sec-
ond-hand smoke. Similar to the work
environment Crown conveyed, Page
explains, “in the winter . . . when the win-

dows are closed, the smoke has nowhere
to go and . . . you can sometimes see a
bluish haze hanging just below the ceil-
ing.” The investigating CHSO issued a
direction to CSC, ordering them to pro-
tect any person exposed to second-hand
smoke. CSC applied for a stay after con-
ducting maintenance work on the venti-
lation system and issuing the January
2006 indoor no-smoking ban. On
August 10, 2006, the Appeals officer
determined that the likelihood that the
near zero exposure to second hand
smoke would cause injury to the health
of employees is so remote that no dan-
ger exists. The Appeals Officer rescinded
the direction issued by the CHSO.

Although the CSC won the August
2006 legal battle, work refusals related to
second-hand smoke exposure continued.
On November 8, 2006, a work refusal
was initiated by five correctional officers
at one facility claiming that employees
continued to be exposed to second-hand
smoke. The investigating CHSO directed
CSC to take measure to correct the haz-
ard or condition or alter the activity that
constitute the danger or protect any per-
son from the danger. On appeal of the
decision, CSC was directed to make
every reasonable effort to address the
issue and protect the employees from
being exposed to second-hand smoke
inside the workplace.

The complete smoking ban, current-
ly being implemented, expands CSC’s
January 2006 policy prohibiting indoor
smoking, to prohibiting all smoking on
prison property, both indoors and out-
doors. CSC spokesperson, Lynn Brunette,
explains, “since the partial ban was not
working, in order to ensure a safe,
healthy, smoke-free environment, we
decided to move forward on a total ban.”

The introduction of the complete
smoking ban, however, is not without
concern. Last year, Canada’s federal
prison system handled nearly 20,000
inmates. Although the complete smoking
ban will eliminate occupational second-

hand smoke exposure, there are con-
cerns that nicotine withdrawal will
invoke escalated violence. Union of
Canadian Correctional Officers
spokesperson, Lyle Stewart states that,
“contingency plans are in place to deal
with any backlash from angry inmates.”
Stewart explains the concern is, “about if
there’s any organized attempt to lead a
riot or revolt.”

With potential backlash yet to be a
reality, Physicians for a Smoke-free
Canada (PSC) applauded CSC’s decision
to ban smoking in federal prisons. PSC’s
Executive Director, Cynthia Callard,
states, “prison guards and prison inmates
deserve the same health protection as all
Canadians. They should not be forced to
assume the very real and very dangerous
risks of breathing second-hand smoke as
a condition of employment or a condi-
tion of their prison sentence.” �

Federal Prisons Go Smoke Free

Advanced Disability
Management Course

Presented by Dianne E. Dyck in
Association with Gowlings’ OHS Group

Join us on November 17 in
Edmonton, Alberta for a three-day
course on Advanced Disability
Management. 

This three-day course will provide
participants with the necessary
knowledge and skills to develop
and successfully implement an
effective Disability Management
Program. 

Date: November 17, 18, 19, 2008 

Time: 8:00 a.m. – 4:15 p.m.

For more information please call
us at 416.862.3645 or e-mail
aneta.paczkowska@gowlings.com

www.gowlings.com/ohslaw 
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CONTACT

OHS NATIONAL TEAM

Gowlings now uses the “OHS Compliance Audit and Management Software” 
provided by Conformance Check Inc. to complete the 
OHSLAW Gap AnalysisTM Phase 1 and Phase 2 Audits. 

OHSLAW Gap AnalysisTM

Verify your organization’s compliance with OHS Laws

Phase 1: Assess your organization’s level of legal compliance with 
OHS statutory requirements in your province

Phase 2: Assess your level of compliance with the sector specific
Ontario Regulations such as Industrial Establishments
(O. Reg. 851/90), Construction Projects (O. Reg. 213/91),
or Health Care and Residential Facilities (O. Reg 67/93)

THIS NEWSLETTER IS ADVISORY ONLY AND IS NOT INTENDED TO PROVIDE LEGAL ADVICE.
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• Background Checks
• Drug and Alcohol Testing 
• Emergency Response 

Planning
• Employee Assistance and 

Grief Counselling Services
• Engineering Associations
• Engineering Services 
• Environmental Services,

Phase 1, 2, & 3 
• Ergonomic Products & 

Services 
• First Aid Training 
• Hazard Specific Training &

Services 
• Hazardous Material Disposal
• Industrial Equipment 
• Marketing & Website Design

• Industrial Hygiene Services 
• Material Inspection & Testing
• Personal Protective 

Equipment 
• Pre-Start Health and Safety

Reviews (“PSRs”) 
• Safety Publications
• Software – OHS and/or

Integrated Management
Systems

• Soil Remediation Services 
• WHMIS Training and Related

Services 
• Workplace Harassment &

Respect Training
• Workplace Rehabilitation &

Disability Management

Categories of Member Expertise

www.gowlings.com/ohslaw

For more information on Gowlings’ OHS Referral program, please
contact Jennifer Miconi, OHS National Practice Manager at
1-866-862-5785 extension 83580.

Need a Referral?
Check our Referral Program for 

preferred organizations and suppliers.
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